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Opening This document provides information 
on interpreting requirements for 
client communications and financial 
promotions under the second Markets 
in Financial Instruments Directive 
(“MiFID II”). The contents are intended 
as a general guide only and should be 
read in conjunction with the checklist. 
These requirements apply to material 
required for use within the European 
Economic Area (EEA) after  
3rd January 2018.
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MARKETS IN FINANCIAL 
INSTRUMENTS 
DIRECTIVE II 
REQUIREMENTS

REQUIREMENTS - GENERAL 
When considering the following 
sections, firms must always consider 
if the omission of any relevant 
fact will result in the information 
being insufficient, unclear, unfair or 
misleading.

1.  There is a requirement that material 
must include the name of the issuing 
entity’s name somewhere in the 
document.

a.  This is normally shown within the firm’s 
statutory status disclosure. Where this is 
the case the document will meet MiFID 
II requirements, (e.g. Issued by XYZ 
Company, authorised and regulated by 
the Financial Conduct Authority).

b.  In some instances, it may be appropriate 
to have the trading name, or a shortened 
version of the legal name. In such a case, 
it is essential that a client, or potential 
client, can identify the firm.

c.  Firms must ensure that the name has 
sufficient prominence.

2.  Material must always give a fair and 
prominent indication of any relevant risks 
when referencing any potential benefits 
of an investment service or financial 
instrument

a.  Examples of an investment service  
would be where material contains 
references to investment strategies, 
investment capabilities or provision  
of financial advice

b.  Examples of Financial Instruments would 
include all types of funds, and securities:

c.  Consider if the ‘benefit’ being referred to 
relates directly to a strategy and/or fund;

d.  Consider what types of ‘benefit’ are being 
referred too. This could be an advantage 
of an investment, strategy or fund or why 
someone would want to invest in  
a specific sector 

ADDITIONAL COUNTRY 
SPECIFIC RULES 
Certain jurisdictions may put in place 
additional requirements that only 
apply to material distributed in that 
country. Where material is being 
distributed in these jurisdictions firms 
should check material complies with 
those jurisdictions.
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3. The font size of relevant risk information 
is at least as prominent as the predominant 
font used throughout the communication:

a.  Consider the overall content and the  
font size used in the main element of  
the material.

b.  Take into consideration the prominence 
of the relevant benefit to which the 
relevant risk relates.

i.  It is unlikely that references to an 
investment process, team experience 
or capability more broadly will meet 
these requirements (unless it talks 
about performance or a positive 
investment outcome).

ii.  It is unlikely that a slide focusing on 
AUM will meet these requirements.

iii.  Materials that show investment 
objectives, performance, returns, or 
attribution analysis are likely to meet 
these requirements.

e.  Consider what the main risk is to the 
benefit being achieved. Firms should also 
consider it from the perspective of what 
the drawbacks and weaknesses are in the 
benefit being presented.

f.  Using a performance attribution analysis 
slide as an example. Performance 
attribution that focuses solely on positive 
contributions is unlikely to be balanced. If, 
however main performance detractors are 
also added  (noting the requirement about 
prominence) this would be balanced.

4. The layout of the information must 
ensure that relevant risks are prominent 
(i.e. the state of relevant risks being  
easily seen):

a.  Under MiFID II, Article 44 talks about font 
sizes. It is important to note prominence 
goes beyond font size;

b.  Consider the benefit to which  
the risk relates.

c.  Background colour can also  
influence prominence,

d.  Consider the positioning of the relevant 
risks. Prominence is more likely to be 
satisfied the closer the relevant risk is  
to the benefit.
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7. The material and the information 
contained within it is up-to-date and relevant 
to the means of communication used:

a.  MiFID II does not introduce any new 
requirements here.

5. The information contained in the 
material is sufficient for, and presented in 
a way that is likely to be understood by, 
the average member of the group to whom 
it is directed; and/or by whom it is likely to 
be received:

a.  MiFID II does not introduce any new 
requirements here.

6. The information contained within the 
material does not disguise, diminish or 
obscure important items, statements or 
warnings:

a.  MiFID II does not introduce any  
new requirements here.

b.  Important items, statements or warnings 
are items that are key for the person 
at which material is aimed to note. It 
therefore goes beyond talking about risks 
where a benefit is mentioned. They could 
for example include: 

c.  When thinking about ‘does not disguise, 
diminish or obscure’ means, consider 
thinking about the requirements as they 
relate to prominence.

8. The information contained in the 
material is consistently presented in 
the same language throughout all forms 
of information and marketing material 
provided to each client:

a.  Firms should ensure that the  
language used within a document  
is the same language.

b.  Unless the client has accepted to receive 
information in more than one language.

i.  Calculation methodologies;

ii.  Source;

iii.  Explanatory notes i.e. footnotes.

9. Where the material refers to a particular 
tax treatment, the material must 
prominently state that the tax treatment 
depends on the individual circumstances of 
each client and may be subject to change in 
the future:

a.  For example, if material refers to funds 
that may be treated as tax transparent for 
the purpose of income and/or gains by 
relevant taxing jurisdictions, firms would 
need to include a tax warning. 

b.  Where firms refer to a particular tax 
treatment they should include the 
following wording:

i.  “Tax treatment depends on the 
individual circumstances of each  
client and may be subject to change  
in the future.”

b.  The meaning of ‘up-to-date’ can vary 
depending on the data in question.
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REQUIREMENTS - 
COMPARISONS 
This section applies where material 
compares investment strategies, 
funds, and competitors. Where this 
is the case, MiFID II requires that the 
following conditions are met:

10. The comparison is meaningful and 
presented in a fair and balanced way:

a.  For funds and investment services, for 
example, firms should seek to compare 
‘like-with-like’ where possible. For funds, 
this would mean products with similar 
characteristics and features. This is a 
current requirement.

b.  The requirement on ‘like for like’ would 
not apply if trying to show indices (e.g. 
total return of the FTSE vs FTSE all 
share). Firms must still ensure that the 
comparison is meaningful and fair.

11. The sources of the information used  
for the comparison are specified:

a.  The requirement as it relates to source  
is an existing requirement.

b.  Note the requirement as they relate  
to ‘prominence’.

12. The key facts and assumptions used  
to make the comparison are included:

a.  Note the requirements as they relate  
to prominence.

b.  When considering what information  
to disclose, think about the key points 
that a potential investor would need 
to know to understand the stated 
comparison position.

c.  Ensure that the comparison is 
appropriately contextualizsed; for 
example, why the comparison is  
relevant and what it is trying to show.
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REQUIREMENTS -  
PAST PERFORMANCE 
This section applies where material 
includes past performance of a fund, 
strategy, security or index. MiFID II 
requires that the following conditions 
are met:

13. Past performance should not  
be the most prominent feature of  
the communication:

a.  There is a clear requirement not to lead 
with performance in communications.

b.  Performance should not be the most 
prominent feature.

c.  Prominence should be considered in the 
context of the material being produced  
as a whole.

d.  Consideration of prominence under 
(b) should always be on a stand-alone 
compliant basis.

14. The past performance must  
cover the preceding 5 years:

a.  Where available the period shown should 
cover the preceding 5 years. 

b.  Firms may wish show more than 5 years.

15. The past performance covering the 
whole period for which the fund/strategy 
has been offered or index available:

Should the performance record not extend 
to 5 years, then firms should show the whole 
period that the fund or strategy has been 
available (i.e. since inception).

16. The past performance information must 
be based on complete 12-month periods:

a.  The reference to complete 12-month 
periods in MiFID II does not necessarily 
refer to calendar years.

b.  Firms should as a matter of course use 
performance information to the end of 
the previous quarter.

c.  The result of having to base past 
performance on complete 12-month 
periods is that firms will not be able to 
show performance where a track record is 
less than 12 months.
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18. The information contains a prominent 
warning that the figures refer to the past 
and that past performance is not a reliable 
indicator of future results:

a.  Firms must ensure that an appropriate 
disclaimer is included. This wording is:

b.  “ The figures shown relate to past 
performance. Past performance is not 
a reliable indicator of future results 
and should not be the sole factor of 
consideration when selecting a product  
or strategy.”

c.  Ensure that this warning complies with 
the requirements as they relate to 
prominence and font size.

19. Clearly state the currency in which the 
past performance has been calculated:

a.  Within the information accompanying the 
past performance chart, clearly state the 
currency of the calculations.

20. Reference a warning that the return 
may increase or decrease as a result of 
currency fluctuations where the material  
is being distributed into a country that has 
a currency other than that used in the past 
performance calculations:

a.  If the currency of the past performance 
is a currency other than that of the 
country into which the material is being 
distributed then include a warning on 
‘currency risk’. For example, where a 
fund’s past performance is shown in  
USD and the material is being  
distributed in Europe.

21. Fees: where the indication is  
based on gross performance, the  
effect of commissions, fees or  
other charges are disclosed:

a.  This requirement only applies  
where performance is calculated  
on a gross basis.

b.  The requirement is to show  
the ‘effect’ of fees.

17. The reference period and the source  
of information is clearly stated:

a.  A reference period and source  
is required.

b.  Firms must ensure that source and 
reference periods comply with the

c.  Requirements around prominence  
and font size.

b.  Ensure that this warning complies with 
the requirements as they relate to 
prominence and font size.
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REQUIREMENTS -  
FUTURE PERFORMANCE 
The requirements as they relate to 
future performance are cast more 
widely and go beyond performance in 
relation to a fund, strategy or security.
Therefore, firms should consider 
carefully these requirements 
and apply them in other types of 
performance scenarios. Where 
material contains information on 
forecasted future performance, the 
material must ensure that the past 
performance meets all the criteria 
below. If firms are not able to identify 
or source objective data to comply 
with the following requirements they 
must not include future performance 
in material.

24. The information is not based  
on and does not refer to simulated  
past performance:

a.  In calculating future performance, the 
projections must not be based on, or 
refer to, simulated past performance.

25. The information is based on reasonable 
assumptions supported by objective data:

a.  The assumptions underlying future 
projections should be based on a 
reasonable expected outcome.  
For example: 

i.  If a projection of GDP growth is 
included, a good starting point would 
be the firms view of GDP over the 
period or market expectations

ii.  Alternatively, a point may be better 
illustrated by showing a range of 
expectations at the lower, middle  
and upper range of expectations.

iii.  In any case, firms must recall that 
‘reasonable’ needs to be considered 
against its objective in that the 
assumptions should not lead to 
a situation where material could 
mislead.

iv.  As a result of v. below, also consider 
that firms need to be comfortable 
with the data and rationale under 
challenge, potentially from a client  
or a regulator.

v.  In addition, the business that 
produced the projection should  
record the rationale and the data 
behind the projection.
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26. Where the information is based on gross 
performance, the effect of commissions, 
fees or other charges is disclosed:

a.  This will not be applicable in all scenarios, 
and would relate to projections of fund 
performance or strategy.

27. The information is based on 
performance scenarios in different  
market conditions (both negative and 
positive scenarios), and reflects the 
nature and risks of the specific types of 
instruments included in the analysis 

28. The information contains a prominent 
warning that such forecasts are not a 
reliable indicator of future performance:

a.  Where a performance forecast is shown, a 
relevant disclaimer should be included.

i.  Requirements on prominence 
elsewhere in this annex.

ii.  There is an over-arching requirement 
to consider whether omitting any 
relevant fact will result in the 
information being insufficient, unclear, 
unfair or misleading.

b.  Firms should also seek to disclose either 
the source of the assumptions and / 
or some of the key parameters of the 
calculation. Firms should note two  
items specifically in relation to what  
and how to disclose assumptions  
and what to disclose:

b.  In such limited circumstances,  
you should discuss with the firms’  
compliance department.
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MIFID II 
CHECKLIST

There is no harm in using a checklist. 
However, problems may arise where 
checklists are used in isolation i.e. 
when all the boxes may have been 
ticked but no-one has Stood back 
and determined whether the material 
actually meets the rules. So, using a 
checklist alone will not necessarily 
guarantee compliant material.

This checklist is intended to be a guide 
only to assist you in understanding 
MiFID II requirements. NB: it is 
not intended to replace, amend or 
supplement any of the rules. It is vital 
that when planning and implementing 
marketing and promotional activity 
you follow the rules and guidance 
as laid in regulations. This should 
be read in conjunction with MiFID II 
requirements document.

General Requirements Yes No N/A

The Material must include the legal name of the firms issuing entity’s name somewhere in the document

Information contained within the material is accurate

Marterial must always give a fair and prominent indication of any relevant risks when referencing  
any potential benefits of an investment service

• The font size of risk information is at least as prominent as the predominant font in the communication

• The layout of the information must ensure that relevant risks are prominent

The information contained in the material is sufficient for, and presented in a way that is  
likely to be understood by:

• The average member of the group to whom it is directed or by whom it is likely to be received

The information contained within the material does not disguise,  
diminish or obscure important items, statements or warnings

The material and the information contained within it is up-to-date  
and relevant to the means of communication used

The information contained in the material is consistently presented in the same language  
throughout all forms of information and materials that are provided to each client, unless  
the client has accepted to receive information in more than one language

Where the material refers to a particular tax treatment, the material must prominently state that the tax 
treatment depends on the individual circumstances of each client and may be subject to change in the future

The material must not use the name of any regulator in such a way that  
would indicate or suggest an endorsement or approval by a regulator

Comparisons Requirements Yes No N/A

Where material compares funds, indices, strategies and competitors, the material must ensure that:

• The comparison is meaningful and presented in a fair and balanced way  
(e.g. between products with similar characteristics / features)

• The sources of the information used for the comparison are specified

• The key facts and assumptions used to make the comparison are included

NOVEMBER 2017
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Past Performance Requirements Yes No N/A

Where material contains past performance, including of a fund, strategy or index, the material  
must ensure that the past performance meet all the following criteria:

1. It is not the most prominent feature of the communication

2. It must cover:

• The preceding 5 years; or where not available (e.g. due to the fund not existing)

• The whole period for which the fund / strategy has been offered or index available

• NB: firms can show performance for more than 5 years

3. Performance information is based on complete 12-month periods

4. The reference period and the source of information is clearly stated

5. The infomation contains a prominent warning that the figures refer to the past  
and that past performance is not a reliable indicator of future results

6. Currency:

• Clearly state the currency in which the past performance has been calculated

• Reference a warning that the return may increase or decrease as a result of currency  
fluctuations where the material is being distributed into a country that has a currency  
other than that used in the past performance calculations

7. Where the indication is based on gross performance, the effect  
of commissions, fees or other charges are disclosed

MIFID II 
CHECKLIST

Simulated Past Performance Requirements Yes No N/A

Where material contains simulated past performance, including of a fund, strategy or index,  
the material must ensure that the past performance meets all the following criteria:

• The simulated past performance is based on the actual past performance of one or more  
financial instruments (e.g. fund) or financial indices (e.g. index) which are the same as, or  
substantially the same as, or underlie, the performance being presented

• The material contains a prominent warning that the figures refer to simulated past performance  
and that simulated past performance is not a reliable indicator of future performance

• All the criteria outlined in “Past Performance Requirements” for (5)

Future Performance Requirements Yes No N/A

1. Where material contains information on forecasted future performance, including of a fund, strategy  
or index, the material must ensure that the past performance meets all the following criteria:

• The information is not based on or refer to simulated past performance

• The information is based on reasonable assumptions supported by objective data

• Where the information is based on gross performance, the effect  
of comissions, fees, or other charges is disclosed

2. The information is based on performnace scenarios in different market  
conditions (both negative and positive scenarios), and reflects the nature and  
risks of the specific types of instruments included in the analysis

3. The information contains a prominent warning that such forecasts  
are not a reliable indicator of future performance
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About Perivan Technology

Perivan Technology is a leading provider of 
business software. We primarily work for clients 
in the financial and professional services sector. 

Our focus is to improve the quality and 
productivity of our clients’ operations. 
We achieve this by concentrating on their 
documentation and the way it’s created, 
approved and shared. 

We offer a number of distinct products and 
tools which can be deployed individually or 
combined to form a broader solution. 

We work both within individual teams and 
across many departments, linking them 
together in a common documentation platform.

www.PerivanTechnology.co.uk 

hello@PerivanTechnology.co.uk

+44 (0) 20 7562 2200

@PerivanTech

Perivan Technology

Leading provider of business software for 
financial and professional services.

PROJECT 
MANAGEMENT 
AND APPROVAL 
SOFTWARE FOR 
MAKETING, 
SALES AND 
COMPLIANCE

BOOK 
A 

DEMO

https://www.perivantechnology.co.uk
https://twitter.com/perivantech?lang=en
https://www.linkedin.com/company/586905/
https://twitter.com/perivantech?lang=en
https://www.linkedin.com/company/586905/
https://www.perivantechnology.co.uk/bookademo-dotapprove
https://www.perivantechnology.co.uk/bookademo-dotapprove
https://www.perivantechnology.co.uk/bookademo-dotapprove
https://www.perivantechnology.co.uk/bookademo-dotapprove

